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INTRODUCTION 

Respondents Renaissance Hotel Operating Company d/b/a Renaissance Phoenix 

Downtown Hotel and Marriott International, Inc. (collectively, “the Hotel”) respectfully request 

that the Board dismiss the Complaint in its entirety.  Contrary to the allegations of the Counsel 

for the General Counsel (“CGC”), no employee would “reasonably construe” any of the 

challenged rules, policies, or provisions in the Hotel’s handbook as improperly restricting 

Section 7 rights. See Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004) (“Lutheran 

Heritage”).  Indeed, this case epitomizes the myriad reasons why the Lutheran Heritage 

“reasonably construe” standard should be overturned. 

Since the General Counsel issued Memorandum GC 15-04 (the “G.C. Memo”), the Hotel 

has spent countless hours and tremendous resources revising its employee handbook and other 

policies to comply with the G.C. Memo and corresponding Board law.  [Amended Joint Motion 

and Stipulation of Facts (“Stipulation”), at 5(j).]  In fact, some of the policies challenged in the 

Complaint mirror those provided as examples of lawful rules in the G.C. Memo.  But, 

highlighting the subjective nature of the Lutheran Heritage standard, Region 28 has a different 

view than the General Counsel about how an employee would “reasonably construe” those very 

rules.  When a Regional Director and the General Counsel cannot agree on how an employee 

would “reasonably construe” a policy, the NLRB creates a quandary where employers are forced 

to proceed at their own peril if they elect to have any work rules or policies within their 

organizations.  Indeed, the sheer number of dissents in cases applying Lutheran Heritage 

demonstrates that the “reasonably construe” standard is unworkable. 

Lutheran Heritage’s “reasonably construe” standard is flawed for many reasons beyond 

its subjective nature.  It is a standard that “defies common sense and is contrary to the Act in 

numerous respects.”  Cellco Partnership d/b/a Verizon Wireless, 365 NLRB No. 38, slip op. at 5 
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(2017) (Chairman Miscimarra, dissenting).  It has evolved into a shell game where employers are 

expected to predict – not how a reasonable person would interpret a policy – but every possible 

way a policy could be interpreted to somehow impact Section 7 rights.  It renders legitimate rules 

unlawful when they restrict conduct that lies at the outer fringe of Section 7’s protections, while 

diminishing an employer’s ability to provide a positive work environment for its employees.  It 

assumes employees cannot exercise their own Section 7 rights without harassing or abusing 

others.  It places Section 7 rights above other rights Congress has provided employees under 

different statutory schemes.  It even flies in the face of the Board’s fundamental directive by 

undermining, rather than promoting, stability in workplace and industrial relations. 

Lutheran Heritage also disregards the Board’s obligation to balance employer 

justifications for challenged rules against their impact on Section 7 rights.  For example, all of 

the rules challenged in the Complaint are justified by legitimate business interests.  Some of 

those rules are designed to protect information that is proprietary to the Hotel.  Other rules exist 

to safeguard the privacy and security of Hotel guests, who range from dignitaries, political 

figures and celebrities to private individuals staying at the Hotel for business or pleasure, 

including minors and children.  [Stipulation, at 5(m).]  Other rules seek to prevent workplace 

harassment, foster a positive work environment, and support productive employees who comply 

with the obligations imposed by various laws.  Yet, because Lutheran Heritage ignores such 

legitimate employer interests, virtually any policy with a tenuous connection to Section 7 activity 

can be found to violate the Act and lead to absurd results.  The mere maintenance of a rule that 

the Board subsequently finds unlawful could even result in the wholesale denial of employee 

Section 7 rights – by preventing their exercise of workplace democracy through an NLRB 
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representation election (which happened in this case) – despite the absence of evidence 

establishing that the rule had any impact on the election or voter free-choice. 

Instead of adhering to Lutheran Heritage’s unworkable standard, the Board should adopt 

a balancing test that comports with its obligation to weigh the employer’s justification for a rule 

or policy against its interference on activity protected by the Act.  Under a balancing test, the 

Hotel’s business justifications for each challenged policy in the Complaint outweigh any 

potentially adverse impact it could have on Section 7 rights.  Yet, even if the Board continues to 

follow the Lutheran Heritage standard, employees would not “reasonably construe” the Hotel’s 

work rules and policies as interfering with or restraining Section 7 activity.  Rather, employees 

would reasonably construe them as narrowly-tailored rules directed at the Hotel’s legitimate 

business interests, particularly because the handbook states, no less than three times, that nothing 

therein is designed or intended to restrain or prevent employee communications regarding wages, 

hours or other terms and conditions of employment, or interfere with their rights under the 

National Labor Relations Act in any way.  [See Jt. Ex. 7, at 5, 14, and 20.] 

Apart from its substantive lack of merit, the Board should dismiss the Complaint for the 

additional reason that the Charging Party, UNITE HERE, Local 631 (“the Union”), waived its 

rights, and the rights of the employees it represents, to challenge the allegedly unlawful rules.  

The Union ignored the notice and opportunity to bargain provided by the Hotel nearly a month 

before (and a month after) the handbook became effective.  [See Jt. Exs. 8 and 9.]  It is axiomatic 

that the Union has the right to waive the Section 7 rights of the employees it represents, and it 

did so here.  By rejecting the Hotel’s invitation to discuss the handbook prior to implementation, 

the Union implicitly agreed that the Hotel’s policies were reasonable.  After all, the Union has a 

duty to fairly represent the Hotel employees and would not have remained idle if it reasonably 
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believed the Hotel was in the process of implementing a handbook that contained policies which 

violated employee rights – or that did so in a way the Union believed unjustified.
1
 

Tellingly, the Union first challenged the handbook only after employees at the Hotel filed 

a decertification petition.  Although there was no evidence that the Hotel’s narrowly-drafted 

rules actually limited employee Section 7 activities, the Union co-opted Region 28 to issue the 

Complaint, challenging rules that had, at most, a speculative impact on Section 7 activities.  In so 

doing, the Union interfered with the most fundamental Section 7 rights employees enjoy – the 

right to vote on whether or not to retain the Union as their collective bargaining representative.  

For all of these reasons and the reasons explicated in Chairman Miscimarra’s dissents in William 

Beaumont Hospital, 363 NLRB No. 162 (2016) and Verizon Wireless, 365 NLRB No. 38 (2017), 

the Board should modify its standard for evaluating neutral employer work rules, find that the 

policies at issue in the Hotel’s handbook are lawful, and dismiss the Complaint in its entirety. 

PROCEDURAL BACKGROUND 

On July 29, 2016, Erubey Quintero (the individual party in interest to this case and an 

employee at the Hotel) filed a petition to decertify the Union in Case 28-RD-181173.  Just three 

business days later, on August 3, 2016, the Union filed a charge with Region 28 alleging that the 

Hotel had interfered with, coerced, and restrained employees in the exercise of their Section 7 

rights by maintaining a variety of rules, policies and provisions in its employee handbook.  [Jt. 

Ex. 1(a).]  The next day, August 4, 2016, Region 28 held Mr. Quintero’s decertification petition 

in abeyance and blocked the decertification election.  On October 19, 2016, the Union amended 

its original charge.  [Jt. Ex. 2(a).]  Thereafter, on October 28, 2016, the Union filed an additional 

                                                           
1
 The Union never claimed that the implementation of the handbook was a unilateral change. 
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charge naming Marriott International, Inc. (the parent company of Renaissance Hotel Operating 

Company), which asserted the same allegations as the Union’s original charge.  [Jt. Ex. 3(a).] 

The Hotel submitted a statement of position and demonstrated that its employee 

handbook was specifically drafted to comply with the G.C. Memo and existing Board law (and 

was implicitly accepted by the Union prior to its implementation at the Hotel).  Nonetheless, 

Region 28 issued a Complaint on November 30, 2016 challenging ten handbook provisions as 

unlawful.  [Jt. Ex. 4.]  On December 14, 2016, the Hotel answered the Complaint and denied that 

its handbook violated the Act in any way.  [Jt. Ex. 5.] 

On February 6, 2016, Region 28 granted Mr. Quintero’s request to withdraw the 

decertification petition in Case 28-RD-181173.  That same day, Region 28 granted the Union’s 

request to withdraw all of its allegations, except those regarding the handbook.  [Jt. Ex. 6.]  The 

handbook allegations are currently before the Board pursuant to the Stipulation. 

ARGUMENT 

I. THE LUTHERAN HERITAGE “REASONABLY CONSTRUE” STANDARD 

SHOULD BE OVERTURNED AND REPLACED WITH A “BALANCING TEST.” 

 

In 2004, the Board adopted its current standard for evaluating neutral work rules. See 

Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004).  Under this standard, employer 

policies are unlawful if an employee “would reasonably construe the language to prohibit 

Section 7 activity.” Id. at 647.  The “reasonably construe” standard applies when the rules or 

provisions are facially neutral, were not enacted in response to NLRA-protected activity, and 

have not been applied by the employer in a way that restricts any such activity. See id.  Although 

well-intentioned, Lutheran Heritage has proven unworkable, damaging to employee rights under 

other statutory schemes, and contrary to the Act.  Consistent with Chairman Miscimarra’s 

dissenting opinions in William Beaumont Hospital and Verizon Wireless, the Board should 
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abandon the “reasonably construe” standard and adopt a balancing test that promotes the spirit of 

the Act and more even-handedly evaluates the realities of today’s workplace. 

A. Lutheran Heritage Violates The Board’s Obligation To Balance Legitimate 

Employer Interests Against Potential Interference With Section 7 Rights. 

 

The “reasonably construe” standard adopted in Lutheran Heritage should be overturned 

because it fails to comply with the Board’s obligation, as articulated by the Supreme Court and 

recognized elsewhere by the Board, to balance legitimate employer interests against the potential 

impact on employee Section 7 rights.  As Chairman Miscimarra observed last year and again this 

past February, “the ‘reasonably construe’ standard entails a single minded consideration of 

NLRA-protected rights, without taking into account the legitimate justifications of particular 

policies, rules and handbook provisions . . . contrary to Supreme Court precedent and to the 

Board’s own cases.” William Beaumont Hosp., 363 NLRB No. 162, slip op. at 8 (2016) 

(Chairman Miscimarra, dissenting) and Verizon Wireless, 365 NLRB No. 38, slip op. at 5 (2017) 

(Chairman Miscimarra, dissenting).  Indeed, for over 50 years, the Supreme Court has 

emphasized the Board’s duty to “strike the proper balance between . . . asserted business 

justifications and the invasion of employee rights in light of the Act and its policy.”  NLRB v. 

Great Dane Trailers, Inc., 388 U.S. 26, 33-34 (1967); NLRB v. Erie Resistor Corp., 373 U.S. 

221, 229 (1963) (recognizing that the Board has a “delicate task” of “weighing the interests of 

employees in concerted activity against the interest of the employer in operating his business in a 

particular manner and of balancing . . . the intended consequences upon employee rights against 

the business ends to be served by the employer’s conduct”); Republic Aviation Corp. v. NLRB, 

324 U.S. 793, 797-98 (1945) (advising that “rights [under the Act] are not unlimited in the sense 

that they can be exercised without regard to any duty . . . others may place upon employer or 
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employee” and that the “[o]pportunity to organize and proper discipline are both essential 

elements in a balanced society”) (emphasis added). 

In Lafayette Park Hotel, the foundation of Lutheran Heritage, the Board quoted the 

Supreme Court’s admonition in Republic Aviation in recognizing that: 

Resolution of the issue presented by the contested rules of conduct involves 

“working out an adjustment between the undisputed right of self-organization 

assured to employees under the Wagner Act and the equally undisputed right of 

employers to maintain discipline in their establishments.” 

 

326 NLRB 824, 825 (1998) (quoting Republic Aviation Corp., 324 U.S. at 797-98) (emphasis 

added).  The Board noted that, when determining whether a policy is lawful, it must consider the 

employer’s legitimate interests even when the policy might impose on Section 7 rights. See id. at 

825-26.  Applying that principle, the Lafayette Park Board upheld the employer’s legitimate 

policy protecting and maintaining confidentiality of private information, including private guest 

information, over claims that the policy could infringe on Section 7 rights. See id. at 826.  

The Board reaffirmed its obligation to balance employee Section 7 rights against 

employer legitimate interests in Desert Palace, Inc. d/b/a Caesar’s Palace, 336 NLRB 271 

(2001).  There, the Board reasoned that a rule prohibiting discussion of an ongoing investigation 

was justified by the employer’s “legitimate and substantial business justification” in protecting 

confidential information even if it “intru[ded] on its employees’ exercise of Section 7 rights.” Id. 

at 271-72.  The issue, according to the Board, was “whether the interests of the Respondent’s 

employees in discussing this aspect of their terms and conditions of employment outweigh the 

Respondent’s asserted legitimate and substantial business justifications.” Id. at 272. 

More recently, the Board upheld a no-photography rule in Flagstaff Medical Center, Inc., 

357 NLRB 659 (2011), enfd. in part, denied in part, 715 F.3d 928 (D.C. Cir. 2013).  Despite the 

potential limitation on Section 7 activities, the Board found the rule in that case was lawful 
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because it involved a “weighty” and substantial business interest – patient confidentiality. See id. 

at 663.  Elsewhere, the Board has found work rules to be lawful despite the limitations they 

might impose on Section 7 rights, provided the employer’s significant and legitimate business 

interests outweighed the impact on Section 7’s protections. See, e.g., Starwood Hotels & Resorts 

Worldwide, Inc., 348 NLRB 372, 375 (2006) (employer’s prohibition on union stickers in its 

kitchen facilities was justified by the employer’s health and food safety concerns); Ang 

Newspapers, 343 NLRB 564, 565 (2004) (newspaper had a legitimate interest in protecting 

against a conflict of interest that outweighed an employee’s Section 7 right not to be interrogated 

about union activities); GTE Lenkurt, Inc., 204 NLRB 921, 921-22 (1973) (upholding a 

handbook provision limiting employees from being on the employer’s premises off duty despite 

the potential restriction on Section 7 activity and requiring “a balancing of the employees’ 

Section 7 rights against the employer’s private property rights”), rejected on other grounds in 

Resistance Tech., 280 NLRB 1004 (1986); Peyton Packing Co. Inc., 49 NLRB 828, 843 (1943) 

(no solicitation rule upheld because employer’s interest in production during working time 

outweighed employees’ Section 7 right to engage in solicitation). 

In contrast, the Lutheran Heritage “reasonably construe” standard deviates from both 

Supreme Court and Board precedent by improperly focusing exclusively on employee Section 7 

rights while ignoring employer legitimate justifications for promulgating and maintaining 

reasonable work rules.  Lutheran Heritage simply asks whether an employee “would reasonably 

construe the rule to prohibit Section 7 activity.”  343 NLRB at 647.  Any ambiguity in the rule is 

construed against the employer and the Board presumes, without evidence or question, that 

“employees would reasonably err on the side of caution and refrain from exercising their Section 

7 right[s]. . . .” Schwans Home Serv., Inc., 364 NLRB No. 20, slip op. at 3 (2016).  That single-
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minded focus precludes reasonable distinctions and ignores the Board’s “task of striking the 

appropriate balance among the interests of . . . employees, patients, and employers” in evaluating 

the employer’s formulation of work rules.  NLRB v. Baptist Hosp., Inc., 442 U.S. 773, 779 

(1979).  Rather than fulfill its “responsibility” to balance those interests, the Board improperly 

relegates that duty to employees. See Banner Health Sys. d/b/a Banner Estrella Med. Ctr., 362 

NLRB No. 137, slip op. at 8 (2015) (Chairman Miscimarra, dissenting).  The Supreme Court has 

emphasized that the Act “is not intended to serve either party’s individual interest, but to foster 

in a neutral manner a system in which the conflict between these interests may be resolved.” 

First Nat’l Maint. Corp. v. NLRB, 452 U.S. 666, 680-81 (1981).  Because Lutheran Heritage 

results in the Board disregarding its obligation to balance competing interests between employers 

and employees under the Act, it should be overturned. 

B. The Board Should Overturn Lutheran Heritage Because It Unnecessarily 

Limits The Board’s Discretion And Requires Employers To Draft Work 

Rules And Policies With An Impractical Level Of Precision. 

 

The Lutheran Heritage “reasonably construe” standard should be abandoned for the 

additional reason that it improperly limits the Board’s discretion to account for important factors 

specific to the alleged unlawful rule, such as the type of Section 7 activity being implicated, the 

industry in which the employer operates, the context of the policy at issue, and the reasons the 

employer adopted the policy or provision in the first instance.  Removing such discretion is 

inimical to the Board’s obligations, contrary to Board precedent, and inconsistent with legal and 

operational requirements that apply to different workplaces. 

For example, Board decisions addressing employer policies before Lutheran Heritage 

often considered the unique characteristics of a particular work setting or industry-specific 

business considerations that motivated a particular work rule.  See, e.g., Lafayette Park Hotel, 
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326 NLRB at 830 (recognizing privacy concerns that occur in the hotel business); St. John’s 

Hosp., 222 NLRB 1150, 1150 (1976) (noting that “the primary function of a hospital is patient 

care and that a tranquil atmosphere is essential to the carrying out of that function”); Ang 

Newspapers, 343 NLRB at 565 (acknowledging a newspaper’s legitimate interest in protecting 

“against the appearance of conflicts of interest that could damage the paper’s credibility”); The 

Contract Knitter, Inc., 220 NLRB 558, 560 (1975) (enunciating the long-standing principle that 

employers may forbid distribution to “keep work areas of the plant orderly and clear of litter”); 

Komatsu Am. Corp., 342 NLRB 649, 650 (2004) (formulating the Board’s test for dress code 

policies based on concerns for employee safety, the employer’s means of production, and the 

employer’s establishment of a public image with its customers).  This is consistent with Supreme 

Court precedent recognizing the Board’s “special function of applying the general provisions of 

the Act to the complexities of industrial life.”  Erie Resistor Corp., 373 U.S. at 236. 

Lutheran Heritage, however, removes the Board’s ability to consider a workplace’s 

unique characteristics by applying a “one size fits all” approach that gives the same treatment to 

any policy that could possibly touch on Section 7 activity, regardless of the type of activity 

implicated, the specific event or issue motivating the policy, or the likelihood that an employee 

would actually engage in such activity.  The Board must recognize and make important 

distinctions between different types of rules, different Section 7 rights, and different business 

justifications – all of which deserve to be weighed.  See, e.g., Adtranz ABB Daimler-Benz 

Transp., N.A., Inc. v. NLRB, 253 F.3d 19, 28 (D.C. Cir. 2001) (finding that the Board cannot 

declare a facially neutral policy unlawful based on “fanciful speculation” and “must [instead] 

consider the context in which the rule was applied and its actual impact on employees”). 
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In addition to treating Section 7 rights as inviolate by limiting the Board’s discretion and 

ignoring circumstance, Lutheran Heritage requires employers to have an impractical and 

sometimes unattainable level of linguistic precision when drafting workplace rules.  As 

Chairman Miscimarra astutely recognized, the “reasonably construe” test “invalidates facially 

neutral work rules solely because they are ambiguous in some respect.”  William Beaumont 

Hosp., 363 NLRB No. 162, slip op. at 8 (2016) (Chairman Miscimarra, dissenting).  But just 

because a work rule or policy is ambiguous in some respect does not mean it violates the Act.  It 

is simply impossible and unrealistic to expect employers to hypothesize every conceivable 

scenario in which employees might construe facially neutral language as somehow restricting 

Section 7 activity.  See, e.g., Lafayette Park Hotel, 326 NLRB at 826 (requiring an employer to 

articulate “an exhaustively comprehensive rule anticipating any and all circumstances in which 

the rule even theoretically could apply” precludes “a common sense formulation” and “is neither 

reflective of the realities of the workplace nor compelled by Section 8(a)(1)”); see also William 

Beaumont Hosp., 363 NLRB No. 162, slip op. at 14 (2016) (Chairman Miscimarra, dissenting) (a 

person “may ‘reasonably construe’ even the most carefully crafted rules in a manner that 

prohibits some hypothetical type of Section 7 activity”). 

Lutheran Heritage’s impractical burden on employers is further heightened by the 

confusing and often conflicting decisions it has produced.  For example, the “reasonably 

construe” standard presumes employees would be unlawfully discouraged from engaging in 

Section 7 activity by a rule prohibiting “loud, abusive, or foul language” while also 

understanding they may freely engage in protected activity when the handbook prohibits “verbal 

abuse,” “abusive or profane language,” “harassment” or conduct that is “injurious, offensive, 

threatening, [or] intimidating” to other employees. Compare Flamingo Hilton-Laughlin, 330 
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NLRB 287, 295 (1999) with Lutheran Heritage, 343 NLRB at 646 and Palms Hotel & Casino, 

344 NLRB 1363, 1368 (2005).  Similarly, an employer who (like the Hotel) spends significant 

time and resources updating its employee handbook to conform with Board guidance may 

nonetheless face an unfair labor practice proceeding initiated by an overzealous Regional Office. 

See, e.g., Boch Honda, 362 NLRB No. 83 (2015) (Member Johnson, dissenting) and The Kroger 

Co. of Mich., No. 07-CA-098566 (NLRB Div. of Judges 2014). 

Perhaps unsurprisingly, Lutheran Heritage is also detrimental to employees.  Because the 

Board has applied the “reasonably construe” standard to require an impossibly high level of 

linguistic precision when drafting work rules and employee handbooks, employers are faced with 

two choices when it comes to such policies and provisions: (1) add a lengthy disclaimer to each 

and every policy so employees are explicitly reminded that there is no intended restriction on 

Section 7 activity (which may or may not be sufficient under Board precedent); or (2) do away 

with policies and handbooks altogether.  Either option is detrimental to employees.  Requiring 

detailed disclaimers on every page deters employees from actually reading the handbook, which 

becomes impenetrable to an average reader when muddled with fine print and prolix legalese.  

And, eliminating work rules is injurious to employees because they benefit from knowing what 

conduct is permitted in the workplace and what conduct may subject them to discipline or 

termination – and because some of those policies are intended to protect them from harm. 

 The Board should take this opportunity to abandon the “reasonably construe” standard 

because it is impractical and unworkable for employees, employers, and the Board alike.  

Lutheran Heritage has resulted in an excessive amount of uncertainty and litigation and too 

easily presumes “that facially neutral policies, work rules and handbook provisions operate, first 

and foremost, to extinguish NLRA-protected activity.” William Beaumont Hosp., 363 NLRB No. 
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162, slip op. at 19 (2016) (Chairman Miscimarra, dissenting).  The Board’s discretion to consider 

the context of rules should be restored and a more workable and predictable balancing test for 

analyzing facially neutral rules should be adopted. 

C. The Board Should Adopt A Balancing Test Because It Accounts For 

Employer And Employee Interests, Yields Practical, Desirable Results, And 

Is Consistent With Supreme Court And Board Precedent. 

 

The Board should analyze facially neutral rules under a test that accounts for both 

employee Section 7 rights and the prerogative of employers to run their businesses how they see 

fit.  The “reasonably construe” standard established by Lutheran Heritage should be replaced by 

the “balancing test” originally endorsed by Chairman Miscimarra in his dissent in William 

Beaumont Hospital, 363 NLRB No. 162, slip op. at 18-19.
2
  A balancing test offers a simple 

standard for analyzing whether facially neutral workplace rules violate the Act: 

When evaluating a facially neutral policy, rule or handbook provision . . . 

the Board must evaluate at least two things: (i) the potential adverse 

impact of the rule on NLRA-protected activity, and (ii) the legitimate 

justifications an employer may have for maintaining the rule.  The Board 

must engage in a meaningful balancing of these competing interests, and a 

facially neutral rule should be declared unlawful only if the justifications 

are outweighed by the adverse impact on Section 7 activity. 

Id. at 9.  The Board should use this balancing test to determine whether a facially neutral work 

rule violates the Act because it resolves the myopic limitations imposed by Lutheran Heritage 

and allows for meaningful consideration of the realities faced in today’s workplace.  Indeed, by 

differentiating among the different types of protected activities, the balancing test even-handedly 

                                                           
2
 Chairman Miscimarra continued to advocate for a balancing test in a number of post-William 

Beaumont Hospital decisions.  See, e.g., Verizon Wireless, 365 NLRB No. 38 (2017); 

Component Bar Prods., 364 NLRB No. 140 (2016); Medco Health Solutions, 364 NLRB No. 

115 (2016); G4S Secure Solutions, 364 NLRB No. 92 (2016); Southern Bakeries, LLC, 364 

NLRB No. 64 (2016); Long Island Assoc. for AIDS Care, Inc., 364 NLRB No. 28 (2016); 

Schwans Home Serv., Inc., 364 NLRB No. 20 (2016); The Rose Grp. d/b/a Applebees Rest., 363 

NLRB No. 75 (2015); Securitas Sec. Servs., 363 NLRB No. 182 (2016). 
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accounts for employee Section 7 rights and employer legitimate business justifications.  As 

Chairman Miscimarra instructed, the Board “must engage in a meaningful balancing of these 

competing interests, and a facially neutral work requirement should be declared unlawful only if 

the justifications are outweighed by an adverse impact on Section 7 activities.” Id. at 19. 

Ultimately, a balancing test ensures that employee Section 7 rights are protected while 

preserving legitimate employer policies that are not aimed at or applied in a way to interfere 

with, restrain or coerce employees in the exercise of protected concerted activity.  The balancing 

test also promotes greater uniformity among similar workplace settings and is consistent with 

Supreme Court precedent mandating a “proper balance” between asserted business justifications 

and any potential infringement of employee rights under the Act. Great Dane Trailers, Inc., 388 

U.S. at 33.  Perhaps most strikingly, the balancing test should more successfully achieve the 

principles set forth in Lutheran Heritage, in which the Board held it would not “find a violation 

whenever the rule could conceivably be read to cover Section 7 activity.” 343 NLRB at 647.  

Because it affords the Board with flexibility to weigh context, industry, and the type of Section 7 

activity potentially impacted, the Board should adopt a balancing test when evaluating facially 

neutral workplace rules and policies. 

II. THE HANDBOOK PROVISIONS CHALLENGED BY THE CGC ARE NOT 

UNLAWFUL UNDER THE PROPOSED “BALANCING TEST” OR THE 

LUTHERAN HERITAGE “REASONABLY CONSTRUE” STANDARD. 

 

Even though the Complaint alleges that ten provisions in the Hotel’s handbook 

unlawfully restrict Section 7 activity, each of the challenged provisions furthers a legitimate 

business interest without adversely impacting employee rights under the Act.  Accordingly, the 

challenged policies, rules and provisions survive the proposed “balancing test.”  However, even 
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assuming the Lutheran Heritage “reasonably construe” standard applies, the CGC cannot 

demonstrate that the challenged language would reasonably chill Section 7 activity. 

A. The “Confidential And Proprietary” Designation Promotes Fair 

Competition; It Does Not Interfere With Section 7 Rights. 

 

The Complaint alleges that the “Confidential and Proprietary” designation found in the 

footer of the handbook violates the Act. [Jt. Ex. 4, at 6.]  The CGC fails to recognize that the 

Hotel has made a significant investment drafting and analyzing its employee handbook to 

comply with the G.C. Memo, Board (and other) law, and provide its employees with guidance 

for their performance and a work environment that is safe, enjoyable, and personally rewarding. 

[Stipulation, at 5(j).]  The Renaissance Phoenix Downtown Hotel is part of the largest hospitality 

company in the world, and its handbook reasonably could be viewed as a model for other 

hospitality companies to mimic (if not outright copy).  Understandably, the Hotel has sought to 

prevent its competitors from obtaining its proprietary information by marking its handbook as 

“Confidential and Proprietary Information.” [Jt. Ex. 7.] 

The Hotel has a substantial and legitimate business interest in protecting its proprietary 

information and preventing its competitors from gaining an unfair business advantage. See, e.g., 

Lafayette Park Hotel, 326 NLRB at 826 (reasoning that hotels and businesses have a substantial 

and legitimate interest in maintaining the confidentiality of private and proprietary information); 

Super K-Mart, 330 NLRB 263, 263 (1999) (recognizing an employer’s “legitimate interest in 

maintaining the confidentiality of its private business information”).  The Hotel’s need to protect 

its proprietary business information has only been magnified with the ease of technology to 

facilitate broad dissemination in electronic forums, such as social media and other public 

websites.  Without a confidentiality or proprietary provision, anyone (including the Hotel’s 

competitors) could benefit from the Hotel’s work product without having to make a similar 
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investment.  Moreover, the handbook sets the guest service expectations for which the Hotel is 

known.  If other hospitality companies were able to freely mimic the Hotel’s guest service 

policies and procedures, the Hotel’s competitive advantage could be compromised.  See, e.g., 

Bed Mart, Inc. v. Kelley, 202 Ariz. 370, 374, 45 P.3d 1219, 1223 (Ariz. Ct. App. 2002) (finding 

that an employer has a legitimate interest in maintaining the confidentiality of documents that 

demonstrate the means of doing business or further its competitive advantage). 

Because the focus of the “Confidential and Proprietary” designation is the preservation of 

fair competition and preventing the Hotel’s competitors from gaining an unfair business 

advantage, the CGC cannot meet its burden of demonstrating a violation of Section 7 rights.  The 

designation does not state that employees cannot talk to each other about the handbook or the 

terms and conditions of their employment. [Jt. Ex. 7.]  Nor does it state that employees cannot 

share the handbook with their Union representatives. [Id.]  Indeed, it is undisputed that the Hotel 

provided a copy of the handbook to the Union prior to its dissemination to employees. 

[Stipulation, at 5(k); Jt. Exs. 8 and 9.]  Thus, the CGC cannot demonstrate any possible intrusion 

on employee Section 7 rights arising from the designation – let alone any intrusion that 

outweighs the significant and important business justification for the designation. See, e.g., 

Lafayette Park Hotel, 326 NLRB at 826 (noting that a rule prohibiting the disclosure of 

confidential information did not violate the Act where the rule “reasonably is addressed to 

protecting the Respondent’s interest in confidentiality and does not implicate employee Section 7 

rights”); Schwans Home Serv., Inc., 364 NLRB No. 20, slip op. at 16 (2016) (Chairman 

Miscimarra, dissenting) (under the proposed balancing test “Respondent clearly has the right to 

protect its trade secrets and proprietary information from disclosure, and work requirements 



17 

 

reasonably calculated to provide such protection would typically be supported by justifications 

that outweigh any incidental adverse impact on potential Section 7 activity”). 

Even under the Lutheran Heritage “reasonably construe” standard, the “Confidential and 

Proprietary” designation does not infringe upon Section 7 activity.  The appropriate inquiry is 

not whether the rules “could conceivably be read to cover Section 7 activity, even though that 

reading is unreasonable.” Lutheran Heritage, 343 NLRB at 647 (emphasis in original).  Instead, 

the Board must determine whether “a reasonable employee reading the[] rules would . . . 

construe them to prohibit conduct protected by the Act.” Id.  The “Confidential and Proprietary” 

designation at issue simply notifies anyone reading the handbook that the information contained 

therein is confidential and the exclusive property of the Hotel.  In fact, the Hotel’s designation is 

an abbreviated version of a handbook prologue previously declared lawful by the General 

Counsel, stating: “no part of this handbook may be reproduced or transmitted” and “disclosure of 

this handbook to competitors is prohibited.” See G.C. Memo, at 26.  Moreover, the Hotel’s 

handbook expressly and repeatedly reminds employees that it does not prohibit them from 

discussing their wages, hours, or other terms and conditions of employment. [See Jt. Ex. 7, at 5, 

14, and 20.]  In light of those assurances, no employee reasonably would interpret the challenged 

language as interfering with Section 7 rights. See, e.g., T-Mobile USA, Inc. v. NLRB, 865 F.3d 

265, 276 (5th Cir. 2017) (reasonable employees would not read a prohibition on sharing “non-

public [company] information” as prohibiting disclosure of information protected by the Act). 

B. The Definition Of “Confidential Information” Does Not Violate The Act. 

 

The Complaint contends that the handbook’s definition of “Confidential Information” 

unlawfully restricts Section 7 activity. [Jt. Ex. 4, at 4.]  The challenged language states: 

“Confidential Information” is information in any medium (including 

documentation, computer files, compact disks, voicemail, transmissions between 
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systems, email and other digital media and oral information) created, obtained or 

used by the Company that derives independent value from not being generally 

known to the public.  Confidential Information includes information regarding the 

Company’s customers, sales and marketing plans, pricing strategy, personnel 

matters, finances, means of doing business (including all technical system 

information), standard operating procedures, manuals, internal memoranda and 

trade secrets. . . . It is important not to disclose or remove information or materials 

unique to the Company. Any disclosure of Company or guest information to 

unauthorized personnel will result in discipline, up to and including termination. 

This policy does not prohibit associates from discussing wages, hours, or other 

terms and conditions of employment. 

 

[Jt. Ex. 7, at 14-15 (emphasis added).] 

The italicized language cannot be ignored.  Moreover, the Hotel’s “Information 

Protection & Privacy” policy where the definition of “Confidential Information” resides provides 

further context.  That policy provides, “Protecting confidential and personally identifiable 

information (e.g., name, address, credit card information, social security numbers, etc.) is not 

only a necessary business practice; in some markets, it is a legal requirement.” [Jt. Ex. 7, at 14.]  

It goes on to provide a variety of examples of “confidential information,” such as “[n]on-public 

proprietary information; [s]ales forecasts and plans; [r]evenue management techniques; [u]ser 

IDs, passwords, government issued IDs and modem access telephone numbers; [c]ompany 

computer systems (MARSHA, Property Management Systems, Payroll, etc.) and reports; 

[c]omputer software, voice mail, and email; [and] [p]ersonally identifiable information that is 

entrusted to us by guests, hotel owners, residence owners, club members, authorized licensees 

and franchisees, such as credit card information, credit history, bank account numbers, email 

address and financial information.” [Jt. Ex. 7, at 15.] 

When read in context, the handbook’s definition of “Confidential Information” clearly 

furthers the Hotel’s substantial (and legitimate) business interests in maintaining the 

confidentiality of its proprietary business and guest information.  The restriction is limited to 
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“Company” information which “derives independent value from not being generally known to 

the public.” [Jt. Ex. 7, at 14.]  The Board and Arizona courts have consistently recognized that 

employers may lawfully restrict employees from disclosing non-public and/or proprietary 

business and customer information, including that which is expressly described in the Hotel’s 

“Confidential Information” definition. See, e.g., Lafayette Park Hotel, 326 NLRB at 826 (finding 

prohibition on disclosure of Hotel’s “private information” lawful, reasoning that “[c]learly, 

businesses have a substantial and legitimate interest in maintaining the confidentiality of private 

information, including guest information, trade secrets, contracts with suppliers, and a range of 

other proprietary information”) (emphasis added); Super K-Mart, 330 NLRB at 263 (1999); 

Schwans Home Serv., Inc., 364 NLRB No. 20, slip op. at 16 & n.34 (2016) (Chairman 

Miscimarra, dissenting) (reasoning that “[e]mployers have a compelling interest in prohibiting 

the disclosure of [customer purchasing and personal information] to protect their business 

reputation and avoid significant legal liability” and citing to public documents indicating Target 

paid $162 million in expenses related to its customer data breach); see also Enterprise Leasing 

Co. of Phoenix v. Ehmke, 197 Ariz. 144, 149-50, 3 P.3d 1064, 1069-70 (Ariz. Ct. App. 1999) 

(recognizing that an employer’s  confidential business records, like profit-and-loss figures and 

sales information, may constitute protectable trade secrets); Kelley, 202 Ariz. at 374, 45 P.3d at 

1223 (Ariz. Ct. App. 2002) (recognizing an employer’s legitimate interest in maintaining the 

confidentiality of its pricing information, marketing strategies, and other documents that 

demonstrate the company’s means of doing business or further its competitive advantage). 

As the challenged language makes clear, the prohibition on sharing applies to non-public 

information from which the Company “derives independent value” (including, for example, 

“sales and marketing plans,” “customer” information, “pricing strategies” and “trade secrets”) – 
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not an employee’s “wages, hours or other terms and conditions of employment.”
3
  [Jt. Ex. 7, at 

14-15.]  Moreover, the definition provides illustrative examples of the type of information the 

Hotel seeks to protect: “confidential and personally identifiable information (e.g. name, address, 

credit card information, social security numbers, etc.)” that is “a necessary business practice” and 

“[i]n some markets, a legal requirement.” [Jt. Ex. 7, at 14.]  Simply put, the language at issue is 

narrowly focused on information that the Hotel has a compelling, legitimate, business interest in 

protecting.  As a result, the Hotel’s definition of “Confidential Information” clearly passes the 

proposed balancing test. See, e.g., Macy’s Inc., 365 NLRB No. 116, slip op. at 3-4 & n.3 (2017) 

(establishing that rules limiting the disclosure of “customer names and contact information 

obtained from the Respondent’s own confidential records” as well as customer account 

information, social security numbers and driver’s license numbers do not implicate Section 7 

rights); Super K-Mart, 330 NLRB at 264 (holding that an employer rule stating “Company 

business and documents are confidential” and “disclosure of such information is prohibited” is 

lawful and does not implicate employee Section 7 rights); In re Mediaone of Greater Fla., Inc., 

340 NLRB 277, 279 (2003) (prohibiting disclosure of “protection of company and third party 

proprietary information, including information assets and intellectual property” and “marketing 

plans and pricing information” and “trade secrets and non-public information” was lawful). 

Additionally, the Hotel’s definition of “Confidential Information” does not violate the 

Lutheran Heritage “reasonably construe” standard because no employees would reasonably 

                                                           
3
 While the definition includes the term “personnel matters,” it is important to note that the 

Hotel’s “Information Protection & Privacy” policy applies to all Hotel employees, including 

employees who qualify as Section 2(11) supervisors under the Act.  Because Hotel management 

has access to personnel information that is not “generally known,” that personnel information 

falls within the definition of “Confidential Information.” [Jt. Ex. 7, at 14.]  Unlike employees, 

who have Section 7 rights, management may lawfully be prohibited from disclosing confidential 

“personnel matters.” See, e.g., Drukker Comm’ns, Inc., 258 NLRB 734, 743 (1981) (reasoning 

that supervisors “are expressly excluded from coverage by the Act”). 
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construe the definition as limiting their Section 7 right to discuss their terms and conditions of 

employment.  Importantly, the policy expressly excludes anything touching on Section 7 activity.  

It states, “This policy does not prohibit employees from discussing wages, hours or other terms 

and conditions of employment.” [Jt. Ex. 7, at 14-15 (emphasis added).]  That disclaimer 

intentionally tracks the language in the settlement agreement referenced in the G.C. Memo and 

forecloses the possibility of an employee reasonably construing the policy as interfering with 

Section 7 rights. See, e.g., G4S Secure Solutions (USA) Inc., 364 NLRB No. 92, slip op. at 6 

(2016) (“[A]n employer’s express notice to employees of their Section 7 rights may, in certain 

circumstances, clarify the scope of an otherwise ambiguous and unlawful rule.”); Minteq Int’l, 

Inc., 364 NLRB No. 63, slip op. at 6 (2016) (upholding an employer rule that prohibited 

disclosure of information “belonging to the company” that is “not generally known in the 

relevant trade or industry” with relevant examples, including “marketing” “customers” and 

“production processes”); Community Hosps. of Cent. Cal. v. NLRB, 335 F.3d 1079, 1089 (D.C. 

Cir. 2003) (concluding that a “reasonable employee would not believe that a prohibition upon 

disclosing information, acquired in confidence, ‘concerning patients or employees’ would 

prevent him from saying anything about himself or his own employment”). 

C. The Hotel’s Policy Regarding “Personal & Social Relationships In The 

Workplace” Does Not Violate The Act. 

 

Like the other challenged excerpts from the handbook, the CGC has taken an excerpt 

from the Hotel’s “Personal & Social Relationships in the Workplace” policy out of context. [Jt. 

Ex. 4, at 4-5.]  The challenged language reads as follows: 

You should respect the privacy of guests by maintaining professional and 

businesslike relations with them at all times. . . . With the exception of Company-

sponsored functions or job-related events, associates are prohibited from engaging 

in social or personal activities with guests on Company premises.  When it comes 

to interactions with guests outside of the workplace, whether through social media 
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or otherwise, extreme caution is required.  Such interactions may not be 

welcomed by the guest and, depending on the circumstances, may call into 

question your professionalism. 

 

[Jt. Ex. 7, at 18.] 

Significantly, the Complaint omits several sentences from the policy that highlight the 

true scope and focus of the work rule; namely, ensuring guest safety and privacy.  The second 

sentence of the above quoted paragraph (which the CGC omitted from the Complaint) reads as 

follows: “you should not request personal favors, professional opinions, services, discounts, 

autographs, photographs, letters of recommendation or references from guests or owners.” [Jt. 

Ex. 7, at 18 (emphasis added).]  The Complaint also omits the following sentences: “The 

Company provides a workplace free of favoritism and is committed to protecting against issues 

that may arise because of intimate personal relationships at the workplace.  We have no desire to 

interfere with your private lives or your off-duty conduct.” [Id.] 

As the Board has repeatedly stressed in past decisions, challenged provisions must be 

read in context to determine if a reasonable employee would interpret them as interfering with 

Section 7 rights. See, e.g., Minteq Int’l, Inc., 364 NLRB No. 63, slip op. at 6 (stating that “the 

phrase containing this prohibition does not stand alone and must be read in context”).  Further, 

the Board “must refrain from reading particular phrases in isolation, and it must not presume 

improper inference with employee rights.” Lutheran Heritage, 343 NLRB at 646.  Here, the 

omitted language demonstrates that the Hotel’s “Personal & Social Relationships in the 

Workplace” policy was drafted to ensure guest privacy, safety and enjoyment – not interfere with 

Section 7 activities.  Indeed, contrary to the CGC’s assertion, employees do not have a Section 7 

right to engage in social or personal relationships with guests on the Hotel’s premises or during 
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working time. See Lafayette Park Hotel, 326 NLRB at 827-28 (finding that an employer rule 

prohibiting employees from fraternizing with hotel guests on hotel property was lawful). 

Nor does the policy seek to regulate employee off-duty conduct.  In addition to making 

clear that the Hotel has “no desire to interfere with [the employee’s] . . . off-duty conduct,” the 

policy distinguishes between interactions with guests “on Company premises” and interactions 

with guests “outside the workplace,” noting that the latter is not prohibited. [Jt. Ex. 7, at 18.]  As 

such, no employee would reasonably construe the rule as interfering with Section 7 activities. 

See Guardsmark, LLC, 344 NLRB 809, 809-10 (2005) (holding that a rule prohibiting employees 

from “fraterniz[ing] on duty or off duty . . . with the client’s employees” was lawful). 

The challenged language also must be read in the context of the following disclaimer: 

“These Rules of Conduct and Guidelines as well as the corporate policies upon which they are 

based, should not be interpreted as prohibiting you from discussing the terms and conditions of 

your employment in accordance with applicable law, including the National Labor Relations 

Act.” [Jt. Ex. 7, at 20-21 (emphasis added).]  Such a disclaimer eliminates any possibility that the 

policy would apply to any protected concerted activity. See, e.g., Labor Ready Southwest, Inc., 

363 NLRB No. 138, slip op. at 4, n.8 (2016) (Chairman Miscimarra, dissenting) (reasoning that 

employees would reasonably understand a provision not to apply to Section 7 rights where the 

provision contains a disclaimer indicating it does not apply to “actions arising under the 

NLRA”); Solar City Corp., 363 NLRB No. 83, slip op. at 5 (2015) (finding that disclaimers that 

clearly “inform[] employees about the precise nature of the rights supposedly preserved” under 

the Act may clarify an otherwise vague policy).  The Hotel’s disclaimer also follows a savings 

clause previously addressed by the Division of Advice regarding a potentially ambiguous work 

rule. See Cox Commc’ns, Inc., NLRB Div. of Advice, No. 17-CA-087612 (Oct. 19, 2012) 
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(advising that the employer’s social media policy was lawful because it expressly stated that it 

was not designed to interfere with, restrain, or prevent employee communications regarding 

wages, hours, or other terms and conditions of employment). 

Even assuming the Hotel’s policy could somehow interfere with employee Section 7 

rights, the Hotel’s substantial interest in protecting guest privacy and guest safety far outweighs 

any attenuated and purely speculative adverse impact the rule might conceivably have on 

employee rights under the Act.  See, e.g., William Beaumont Hosp., 363 NLRB No. 162, slip op. 

at 9 (Chairman Miscimarra, dissenting) (reasoning that, under the proposed balancing test, a 

facially neutral work requirement “should be declared unlawful only if the justifications are 

outweighed by an adverse impact on Section 7 activities”) (emphasis added).  The introduction 

to the handbook highlights this point by emphasizing that “[o]ur business is hospitality.  Our role 

as associates is to make our guests feel at home during their stay with us.”  [Jt. Ex. 7, at 6.] 

It is important to remember that the Hotel is not simply a retailer servicing customers or a 

manufacturing facility producing goods.  Guests from various backgrounds and nationalities stay 

at the Hotel, including dignitaries, political figures, celebrities, and private individuals with their 

families. [Stipulation, at 5(m).]  While some guests have strict protocols for maintaining their 

anonymity and will even use fictitious names or non-traceable funds to book their stays, all 

guests put their trust in the Hotel to ensure their safety, and the safety of their loved ones and 

possessions.  It is difficult to imagine more compelling business interests in the hospitality 

industry than guest privacy and safety.  Such interests are the lifeblood of the business. 

As an “innkeeper,” the Hotel also has a well-established legal duty to protect its guests 

from both physical and emotional harm that could result from an invasion of their privacy.  

Guests that have an unfavorable experience or feel uncomfortable due to an employee’s conduct 
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may elect to stay elsewhere, negatively impacting the Hotel’s business.  Some guests may even 

attempt to pursue civil or criminal action if they feel their privacy or safety has been 

compromised.  As such, the Hotel has a substantial interest in ensuring guest privacy and safety, 

and protecting itself (and its employees) from potential liability that far outweighs any possible 

interference with Section 7 rights. See Caesars Entm’t, 362 NLRB No. 190, slip op. at 5, n.12 

(2015) (Member Johnson, dissenting) (opining that the employer’s rule banning use of cell phone 

cameras during work time was lawful because “knowing the obvious reasons for these rules, the 

Respondent’s employees would similarly and reasonably interpret them as legitimate means of 

safeguarding guest privacy and the integrity of the Respondent’s gaming operations, not as 

prohibitions of protected activity”); c.f. Flagstaff Med. Ctr., 357 NLRB at 663 (recognizing the 

“weighty” interest of privacy where the employer could face legal liability for unauthorized 

disclosure of identifiable information). 

D. The “Personal Mobile Devices” Policy Protects Guest Privacy And Maintains 

Efficiency; It Does Not Interfere With Section 7 Rights. 

 

 The Complaint also alleges that the Hotel’s “Personal Mobile Devices” policy unlawfully 

interferes with employee Section 7 rights. [Jt. Ex. 4, at 5.]  The challenged language reads: 

Never use [your mobile device] when in any guest area . . . Under no 

circumstances should you use your personal electronic device in any guest area     

. . . Device may not be visible . . . If you need to use your personal electronic 

device due to an emergency during work time, other than before or after your shift 

or on your break, you must first request and receive permission from your 

manager or supervisor. 

 

[Jt. Ex. 7, at 17.] 

However, as seen above, the CGC omits relevant language from the policy providing 

necessary context and clarification.  In particular, nothing in the challenged language prevents 

employees from carrying personal mobile devices with them at work. [Jt. Ex. 7, at 17.]  Rather, 
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the policy expressly assures employees that they “may carry such devices with [them] at work” 

and “use” such devices “before and after [their] shifts or on [their] breaks.” [Id.]  Further, 

nothing in the rule limits an employee’s use of mobile or electronic devices for protected 

concerted activity.  The rule does not prohibit employees from recording or photographing each 

other in the workplace or otherwise restrict employees based on the reason or subject matter for 

which they seek to use a mobile or electronic device. [Id.]  Nor does the rule limit an employee’s 

use of a mobile or electronic device during non-working time or in non-guest areas of the Hotel. 

[Id.]  Instead, the policy simply provides guidance for employees to ensure that their use of a 

mobile device is not “disrespectful to guests, distracting to others, [and does not] interfere with 

[their] productivity” during working time. [Id.] 

Specifically, the policy instructs employees “on working time . . . to turn off, store away, 

and not use personal cellular phones or personal electronic devices to maximize the level of 

personal attention you provide to each guest you encounter.” [Jt. Ex. 7, at 17.]  Again, the intent 

of the policy is to ensure employees focus their attention on Hotel guests and provide the level of 

hospitality and service guests expect from the Hotel.  In furtherance of that customer service 

initiative, devices “may not be visible and must be set to a silent ring mode.” [Id.]  Because the 

“Personal Mobile Device” policy is limited to working time and does not restrict an employee’s 

use of a mobile or electronic device during nonworking time or in non-guest areas, its impact on 

Section 7 rights is nominal at best. See, e.g., Honda of Mineola, 218 NLRB 486, 486 n.3 (1975) 

(noting a long line of Board decisions restricting union activity in areas of the employer’s 

premises “where customers are normally present”). 

 The rule is narrowly tailored to further two legitimate Hotel interests – the enjoyment of 

guests and the productivity of Hotel employees.  By limiting the use of mobile or electronic 



27 

 

devices during working time and in guest areas, the Hotel mitigates distractions that could 

negatively impact a guest’s experience or decrease attention to employee job duties.  It is easy to 

imagine the annoyance and frustration a guest may feel if employees are texting or playing 

games on their cell phones during working time instead of attending to the guest’s needs or 

requests.  In accordance with these principles, the Board has consistently held that employers 

may lawfully restrict employee conduct, including the use of mobile devices, to ensure 

employees work during working time and focus their attention during working time on serving 

the employer’s customers. See Flagstaff Med. Ctr., 357 NLRB at 662-63 (finding that a ban on 

the use of mobile and electronic devices during working time was lawful); Restaurant Horikawa, 

260 NLRB 197, 198 (1982) (properly recognizing that retail and hospitality establishments 

“require[] that an atmosphere be maintained in which customers’ needs can be effectively 

attended to and that, consequently, a broad proscription of union activity in areas where 

customers are present is not unlawful”). 

 On balance, the Hotel’s legitimate interest in promoting positive and enjoyable guest 

experiences, and ensuring its employees work during working time, outweighs any potential 

impact the policy may have on Section 7 activity.  However, even when viewed through the lens 

of Lutheran Heritage, no reasonable employee would construe the rule as chilling rights under 

the Act.  The rule expressly assures employees that they may carry mobile devices at work and 

use them during nonworking time. [Jt. Ex. 7, at 17.]  The rule does not restrict employees from 

documenting safety concerns or otherwise using their personal mobile devices to aid in their 

protected concerted activities.  Further, the “Personal Mobile Devices” policy is found in the 

handbook’s “General Rules and Guidelines” section. [Id.]  All of the policies in that section are 

modified by a comprehensive disclaimer that reads: “[t]hese Rules of Conduct and Guidelines, as 
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well as the corporate policies upon which they are based, should not be interpreted as prohibiting 

you from discussing the terms and conditions of your employment in accordance with applicable 

law, including the National Labor Relations Act.” [Jt. Ex. 7, at 20-21.]  Accordingly, in light of 

that express disclaimer and the other contextual language in the handbook, no employee would 

reasonably misinterpret the restrictions in the policy as somehow restricting Section 7 activity. 

E. Encouraging Employees To “Be Accurate” And Not To Make 

“Unsubstantiated Claims” Does Not Violate The Act. 

 

 The Complaint challenges three provisions in the Hotel’s “Social Media Rules of 

Conduct & Guidelines” as allegedly interfering with Section 7 rights. [Jt. Ex. 4, at 5.]  The first 

challenged excerpt instructs employees: 

If you are in a discussion about the Company’s products or services, don’t make 

unsubstantiated claims.  If you have questions about whether you are authorized 

to represent the Company and discuss Company information in a public social 

media forum, you should discuss it with your manager and/or send an email to 

Marriott.Communications@marriott.com. 

[Jt. Ex. 7, at 19.]  However, the CGC again presents the challenged language in isolation and 

fails to include important context establishing the Hotel’s legitimate interest in limiting 

dissemination of sensitive, and potentially misleading, financial information. 

The first sentence of the paragraph at issue states: “If you are authorized by the Company 

to respond to a comment or discuss specific Company-related information, be sure to verify the 

details using Company-published information (e.g., information provided on Marriott.com or 

Marriott.com/investor).” [Jt. Ex. 7, at 19 (emphasis added).]  The immediately preceding 

sentence states, “[i]f you are not an official Marriott-designated spokesperson, you must add a 

disclaimer [indicating the] postings on this site are my own and do not necessarily reflect those 

of Marriott International.” [Id.]  The guidelines go on to explain that employees should not 

“discuss Company confidential or proprietary information, including development plans, 
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Company finances, strategies . . . or any information that is not generally known by or available 

to the investing public and would be considered important in a decision to buy, hold or sell 

Marriott securities.” [Id. (emphasis added).] 

 Clearly, the intent of the challenged language (when read in context) is to limit the 

dissemination of sensitive (and, possibly, inaccurate) information that the investing public could 

find material.  Marriott International, Inc. is a publicly-traded corporation.  The dissemination of 

misleading and non-public information could implicate the jurisdiction of the U.S. Securities and 

Exchange Commission and lead to potential civil and/or criminal actions involving the Hotel and 

its employees. See, e.g., 15 U.S.C. § 78r.  When viewed in context, the challenged language is 

carefully crafted to address inaccurate information or “information not known or available to the 

investing public” about things like “development plans,” “finances,” and “strategies” that “could 

impact a decision to buy, hold or sell Marriott securities.” [Jt. Ex. 7, at 19.]  Those legitimate 

interests outweigh any attenuated interference the rule might have on Section 7 rights. 

 To the extent the policy limits an employee’s ability to make statements on behalf of the 

Hotel or make false or “unsubstantiated claims” about the Hotel’s “products or services,” such 

conduct is not protected by Section 7. See NLRB v. Local Union No. 1229, Int’l Bhd. of Elec. 

Workers,  346 U.S. 464, 475-76 (1953) (disparaging remarks about the employer’s products – 

not wages, hours or working conditions – is not protected by the Act); Valley Hosp. Med. Ctr., 

Inc., 351 NLRB 1250, 1252 (2007) (statements that are a “public, disparaging attack upon the 

quality of the company’s product” or made “with reckless disregard for their truth or falsity” are 

not protected).  Further, Section 7 is not implicated when an employee speaks with management 

regarding “whether [he or she] is authorized to represent the Company and [in that capacity] 

discuss Company information.” [Jt. Ex. 7, at 19.]  Rather, as the General Counsel previously has 
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observed, “employers may lawfully control who makes official statements for the company” and 

may implement rules requiring employees speaking to third parties to do so “on their own (or 

other employees’) behalf” as opposed to the employer’s behalf. See G.C. Memo, at 12-13.  

Indeed, the challenged language is similar to a policy approved by the General Counsel requiring 

employees to explicitly state whether they were authorized to comment on behalf of the 

employer in order to “to avoid giving misinformation in any media inquiry.” Id. at 13-14. 

 The CGC cannot convincingly argue that an employee would “reasonably construe” the 

challenged language as chilling Section 7 activity under Lutheran Heritage.  Absolutely nothing 

in this policy implicates employee rights under the Act or prohibits them from discussing their 

wages, hours or terms and conditions of employment.  To the contrary, the policy explicitly 

recognizes that employees may make statements about the Hotel that reflect their own point of 

view.  [Jt. Ex. 7, at 19.]  Thus, the policy only seeks to ensure that employees are properly 

identifying those statements as “[their] own” and not statements made by the Hotel or its parent 

company to ensure the investing public is not misled. [Id.] 

 In addition to addressing concerns about “securities” and the “investing public,” the 

policy’s guidance about making “unsubstantiated claims” is further placed in context by the 

immediately preceding sentence, which indicates that Hotel information should be verified at 

“Marriott.com/investor” – the Hotel’s investor relations webpage. [Id.]  The Board’s General 

Counsel previously found that a broad prohibition on the disclosure of “all information acquired 

in the course of one’s work” was lawful when it was “nested among rules related to . . . 

compliance with SEC regulations and state and federal laws.” G.C. Memo, at 6.  That is 

precisely what the Hotel’s policy attempts to accomplish here.  Moreover, the challenged 

language falls under the handbook’s “General Rules & Guidelines” and is modified by the broad 
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disclaimer that reads: “[t]hese Rules of Conduct and Guidelines, as well as the corporate policies 

upon which they are based, should not be interpreted as prohibiting you from discussing the 

terms and conditions of your employment in accordance with applicable law, including the 

National Labor Relations Act.” [Jt. Ex. 7, at 20-21.]  No employee who reads that disclaimer and 

the other contextual language would reasonably construe the challenged language as preventing 

him/her from engaging in Section 7 activity. 

F. The Policy Regarding “Posting Images” Protects Property Rights, Guest 

Privacy And Security Interests, And The Hotel’s Proprietary Information. 

 

The Complaint next challenges an excerpt from the Hotel’s “Social Medial Rules of 

Conduct & Guidelines,” which provides: 

Also, do not post pictures or video of any guest, customer, vendor, business 

partner or other third party without the written consent of that individual.  Be 

cautious about posting pictures or video of other associates without the other 

associates’ consent. 

[Jt. Ex. 4, at 5.]  Notably, employees are not restricted from posting photographs or video of third 

parties so long as they have secured their permission.  Nor are employees prohibited from 

posting photographs or video of their supervisors or working conditions. [Jt. Ex. 7, at 19.] 

The challenged language is a brief excerpt from a comprehensive policy that must be read 

in context.  The first sentence of the paragraph containing the challenged excerpt states: “[Y]ou 

should respect copyright and trademark laws and refrain from conducting Company business 

using intellectual property, including music, photos, videos, or logos, to which you do not own 

the rights.” [Jt. Ex. 7, at 19.]  That additional context demonstrates that the Hotel’s policy is 

aimed towards compliance with applicable intellectual property laws, not Section 7 activity. 

The policy also is aimed at protecting guest privacy and security.  As noted above, the 

Hotel has a substantial and legitimate concern in maintaining guest privacy and complying with 
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intellectual property laws.  Any guest understandably expects to enjoy a high level of privacy 

during their stay at any hotel. See Minnesota v. Olson, 495 U.S. 91, 91 (1990) (“All citizens 

share the expectation that hosts [including hotels] will more likely than not respect their guests’ 

privacy interests”).  By serving celebrities and other public figures, the Hotel is particularly 

attuned to the issues that can arise when a guest is photographed without permission.  Such 

conduct might not only prompt the guest to stay elsewhere – it also can constitute 

misappropriation of a person’s likeness.  The concern also exists for private individuals, and their 

children, who may use the Hotel’s guest facilities (including its pool, spa and other food and 

beverage outlets) and expect that they will be able to enjoy the Hotel without being 

photographed or videoed by Hotel employees.  Simply put, all guests share a reasonable 

expectation that the Hotel will take appropriate measures to ensure that their privacy is respected. 

As the Board has repeatedly recognized, more restrictive rules apply in retail and 

hospitality establishments based on the necessity of customer enjoyment and privacy. See 

Restaurant Horikawa, 260 NLRB at 198; see also Caesar’s Entm’t, 362 NLRB No. 190, slip op. 

at 4 & 5, n.12 (Member Johnson, dissenting) (recognizing the need of a hotel to “safeguard[] 

guest privacy”).  Here, the Hotel’s proscription falls squarely within the General Counsel’s 

guidance endorsing rules that ask employees to “respect [intellectual property] law” and/or “act 

professionally and courteously in their dealings with . . . customers, employer business partners, 

and other third parties.” G.C. Memo, at 15, 17.  It is illogical to place the policy’s non-existent 

impact on Section 7 rights above the Hotel’s substantial and legitimate guest concerns. 

Furthermore, the excerpt relied upon by the CGC does not violate the “reasonably 

construe” standard because no employee would reasonably construe the rule as restricting 

Section 7 rights.  The policy expressly states that it is intended to require employees to respect 
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and comply with privacy and intellectual property laws.  It also provides an example of conduct 

that the rule seeks to prevent: “posting a video of an event at the hotel that is accompanied by a 

song that you don’t have rights to air publicly.” [Jt. Ex. 7, at 19.]  Hotel employees know that 

guest privacy is of paramount importance in the hospitality industry and, partially due to the 

handbook, understand that respecting guest privacy is a necessary aspect of their employment.  

Given that context along with the comprehensive disclaimer found within the handbook’s 

“General Rules & Guidelines,” no employee would reasonably construe the policy as interfering 

with Section 7 rights.  [Jt. Ex. 7, at 20-21.] 

G. Encouraging Employees To “Promote Professionalism” Does Not Violate The 

Act Nor Does It Interfere With Section 7 Activity. 

 

 In its last challenge to the Hotel’s “Social Media Rules of Conduct & Guidelines,” the 

Complaint asserts that the following language violates the Act: 

Be Thoughtful About How You Present Yourself. One of the goals of social 

media is to create dialogue, and participants won’t always agree on an issue. 

When confronted with a difference of opinion, keep your cool. Ignoring an 

objectionable comment sometimes gives it less credibility than responding in an 

inflammatory way. Respect your audience, present your views in a clear manner, 

and be the first to correct your mistakes. Don’t use slurs, personal insults, 

obscenities (even in abbreviated or acronym form), or engage in any conduct that 

could be viewed as malicious, threatening or obscene, or that might constitute 

harassment on the basis of race, gender, disability, religion or any other status 

protected by law or Company policy. Do not post information or statements that 

you know to be false about the Company, other associates, guests, customers, 

vendors, or business partners. 

[Jt. Ex. 4, at 5-6.] 

Contrary to the CGC’s assertion, the challenged language does not interfere with, or 

restrict, employee Section 7 rights.  Importantly, the policy does not prevent employees from 

speaking with their union representatives, seeking assistance from one another, or discussing 

their wages, hours, or other terms and conditions of employment.  Nor does it restrict employees 
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from being critical of Hotel management.  While the challenged excerpt does in fact prohibit 

knowingly false statements and conduct that is threatening, obscene, or violative of state and 

federal anti-harassment law, the Board and its General Counsel previously have found similar 

policies to be lawful. See, e.g., Lutheran Heritage, 343 NLRB at 647 (finding lawful a rule 

prohibiting “abusive or profane language” and “harassment”); Palms Hotel & Casino, 344 

NLRB at 1368 (holding that a rule prohibiting “conduct” which is “injurious, offensive, 

threatening, intimidating, coercing, or interfering with” other employees was lawful); G.C. 

Memo, at 7 (stating that “a rule that require employees to be respectful and professional to 

coworkers, clients, or competitors, but not the employer or management, will generally be found 

lawful” and declaring lawful rules that prohibit “harassment,” “inappropriate gestures,” 

“threatening, intimidating, coercing” conduct, and “violent, discriminatory, abusive, offensive, 

demeaning, or otherwise unprofessional message[s]”).  Moreover, the ability to make knowingly 

false statements – particularly about guests or third parties – is not protected by the Act.  See 

Valley Hosp. Med. Ctr., Inc., 351 NLRB at 1251 (recognizing that employees do not have a 

Section 7 right to make knowingly false statements about third parties). 

The Hotel has a legitimate and substantial business interest in encouraging its employees 

to act professionally, not just with one another, but also with guests and other third parties who 

frequent the Hotel.  The General Counsel has recognized that “employers have a legitimate 

business interest in having employees act professionally and courteously in their dealings with 

coworkers, customers, employee business partners, and other third parties.” G.C. Memo, at 7.  

That sentiment is echoed throughout Board law. See, e.g., Lutheran Heritage, 343 NLRB at 647-

48 (recognizing the employer’s interest in promulgating rules to “ensure a ‘civil and decent’ 

workplace”); T-Mobile USA, Inc., 865 F.3d at 276 (upholding an employer’s requirement to 
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“maintain a positive work environment by communicating in a manner that is conducive to 

effective working relationships”); Community Hosps. of Cent. Cal., 335 F.3d at 1088-89 

(employer may lawfully maintain a rule prohibiting “insubordination . . . or other disrespectful 

conduct” which “applies to incivility and outright insubordination” and not protected concerted 

activity).  There are many ways employees may engage in Section 7 activity that do not include 

making knowingly false statements or communications that are “slurs [or] personal insults,” 

“malicious, threatening or obscene,” or rise to the level of “harassment.”  Accordingly, even if 

the challenged language infringed on Section 7 rights, such infringement is outweighed by the 

Hotel’s substantial interest in maintaining a productive and civil work environment. 

When read in context, it also is clear that no employee would reasonably construe the 

challenged language as restricting employee Section 7 rights.  The policy contains 

recommendations for employees to avoid potential arguments and conflicts with co-workers 

while using social media and online communication platforms, but those recommendations are 

not prohibitions or restrictions.  No reasonable employee would construe recommendations to 

“keep your cool” and “respect your audience” as restricting Section 7 activity.  Indeed, the 

challenged language exists solely because the Hotel anticipates the rights of employees to have 

differing opinions and to express those opinions with their co-workers and management through 

an online forum.  To ensure there is no confusion, the Hotel included a comprehensive 

disclaimer that reads: “These Rules of Conduct and Guidelines, as well as the corporate policies 

upon which they are based, should not be interpreted as prohibiting you from discussing the 

terms and conditions of your employment in accordance with applicable law, including the 

National Labor Relations Act.” [Jt. Ex. 7, at 20-21.]  As noted above, that language tracks a 

disclaimer previously approved by the Board’s Division of Advice. See Cox Commc’ns, Inc., 



36 

 

NLRB Div. of Advice, No. 17-CA-087612 (Oct. 19, 2012).  Thus, even under the Lutheran 

Heritage “reasonably construe” standard, the challenged language from the Hotel’s “Social 

Media Rules of Conduct & Guidelines” does not violate the Act. 

H. The Handbook’s Provisions Promoting Compliance With State And Federal 

Employment Laws Do Not Violate The Act. 

 

 The CGC next challenges language found in the handbook’s “Policy Prohibiting 

Harassment & Unprofessional Conduct” and “Termination of Employment” policy: 

Policy Prohibiting Harassment & Unprofessional Conduct 
 

… 

 

The Company will not tolerate harassment of any associate by any other 

associate, manager, supervisor, vendor, guest, client, or customer . . . With 

this policy, the Company prohibits not only unlawful harassment, but also 

other unprofessional conduct or actions . . .  

 

Termination of Employment 

 

… 

 

You engage in serious or egregious behavior or a policy violation related 

to any of the following rules, which are serious breaches of responsibility 

to the Company warranting immediate termination without any prior 

warnings or discipline: 

 

… 

 

Harassing, discriminatory, or retaliatory conduct toward another 

employee, guest or vendor in violation of the Policy Prohibiting 

Harassment & Unprofessional Conduct. 

 

[Jt. Ex. 4, at 6; Jt. Ex. 7, at 11, 12, and 26.] 

Viewed under Chairman Miscimarra’s proposed balancing test, the legitimate business 

reasons supporting the challenged rules are obvious and overwhelming.  The Hotel is legally 

obligated under Title VII and other federal and state employment laws to provide a workplace 

that is free of unlawful harassment, discrimination, and retaliation. See, e.g., Lutheran Heritage, 
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343 NLRB at 647 (employers may lawfully enact rules prohibiting “harassment” because such 

rules “are designed to maintain order in the workplace and to protect the Respondent from 

liability by prohibiting conduct that, if permitted, could result in such liability”); Adtranz, 253 

F.3d at 27 (“[E]mployers are subject to civil liability should they fail to maintain a workplace 

free of racial, sexual and other harassment”).  Indeed, the goal of the challenged rules is to create 

a safe, productive, and enjoyable work environment for all Hotel employees. See, e.g., Chai R. 

Feldblum & Victoria A. Lipnic, Select Task Force on the Study of Harassment in the Workplace, 

U.S. Equal Employment Opportunity Commission, June 2016 (work environments free of 

harassment result in higher employee satisfaction, productivity and innovation). 

 There is simply no restriction on Section 7 rights that outweighs the significant benefits 

created by the Hotel’s anti-harassment, anti-discrimination, and anti-retaliation policy.  As the 

Board observed in Lutheran Heritage: 

The question of whether particular employee activity involving verbal abuse or 

[other harassment] is protected by Section 7 turns on the specific facts of each 

case.  An employee whose Section 7 activity involves behavior of this type may 

be protected by Section 7 in some cases, but in other cases the conduct will be 

unprotected. Absent application of the rule to the former conduct, we would 

presume that the rule [prohibiting “harassment” and “abusive and profane 

language”] is unlawful. 

343 NLRB at 647 (internal citations omitted).  In Fresenius USA, Mfg., the Board also 

recognized an employer’s responsibility to investigate “facially valid claims of harassment” 

consistent with its anti-harassment policy, “even if that conduct took place during the employee’s 

exercise of Section 7 rights.” 362 NLRB No. 130, slip op. at 2 (2015). 

 The second sentence of the challenged excerpt clearly delineates the type of “harassment” 

the Hotel seeks to prohibit: “Harassment for any discriminatory reason, such as race, color, 

religion, sex (including pregnancy), sexual orientation, gender identity or expression, national 

origin, age, disability, genetic information, veteran or military status, or other basis protected by 
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applicable law” which “may subject the Company and/or the alleged harasser to [legal] liability.” 

[Jt. Ex. 7, at 11-12.]  Significantly, in Lutheran Heritage, the Board upheld an employer policy 

prohibiting “harassment” and “abusive and profane” language based on its conclusion that 

“reasonable employees would infer . . . the challenged rule was to ensure a ‘civil and decent’ 

workplace, not to restrict Section 7 activity.” 343 NLRB at 647-48.  That conclusion is supported 

by the Board’s own guidance and decisions from reviewing courts. See, e.g., the G.C. Memo, at 

11-12 (recognizing as lawful rules prohibiting “harassment of employees, patients or facility 

visitors” and “use of racial slurs, derogatory comments, or insults” within the context of an 

unlawful harassment and discrimination policy); Adtranz, 253 F.3d at 25-26 (holding lawful a 

rule prohibiting “verbal harassment” and “abusive or threatening language” reasoning that “it is 

preposterous that employees are incapable of organizing a union or exercising their other 

statutory rights under the NLRA without resort to abusive or threatening language”).  Because 

the challenged excerpt falls squarely within the parameters set by Lutheran Heritage and the 

G.C. Memo, no employee reasonably would view it as interfering with Section 7 rights. 

I. The Hotel’s “Termination Of Employment” Policy Furthers Legitimate 

Business Goals Without Infringing On Section 7 Rights. 

 

 In addition to challenging the handbook’s definition of “Confidential Information” 

(addressed above), the Complaint challenges the Hotel’s disciplinary policy regarding the 

unauthorized disclosure of the Hotel’s confidential, proprietary, and trade secret information. [Jt. 

Ex. 4, at 6.]  The challenged excerpt reads as follows:  

Termination of Employment 

 

… 

 

You engage in serious or egregious behavior or a policy violation related 

to any of the following rules, which are serious breaches of responsibility 
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to the Company warranting immediate termination without any prior 

warnings or discipline: 

 

… 

 

Unauthorized review, disclosure or distribution of confidential or 

proprietary information in violation of the Company’s Information 

Protection Agreement. 

 

[Jt. Ex. 7, at 26-27.] 

The same legitimate business interests justifying the definition of “Confidential 

Information” warrant the need for the above language.  It is settled that a company has a 

legitimate (and compelling) business interest in protecting its proprietary information, including 

trade secrets, guest information, pricing strategy, and other categories of confidential 

information. See, e.g., Lafayette Park Hotel, 326 NLRB at 826 (hotels and businesses have a 

substantial and legitimate interest in maintaining the confidentiality of private and proprietary 

information); Super K-Mart, 330 NLRB at 263 (recognizing an employer’s “legitimate interest in 

maintaining the confidentiality of its private business information”).  It defies logic for the CGC 

to argue that the Hotel should be denied the right to discipline employees who disclose 

confidential information, when the Hotel could pursue civil actions against those same 

employees for misappropriating trade secrets or engaging in other forms of unlawful 

competition.  See Arizona Uniform Trade Secrets Act, A.R.S. §§ 44-401–44-407.  That is why 

the Board has long held that an employer may discipline employees who disclose confidential 

information in violation of company policy. See, e.g., Beckley Appalachian Reg’l Hosp., 318 

NLRB 907, 908-09 (1995) (affirming dismissal for disclosing confidential records); Altoona 

Hosp., 270 NLRB 1179, 1180 (1984) (upholding dismissal for violating confidentiality policy). 

Even under Lutheran Heritage, the challenged language does not violate the Act because 

employees would not reasonably construe the work rules as restricting Section 7 activity.  As 
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discussed above, employees do not have a Section 7 right to disclose an employer’s confidential 

or proprietary information.  It naturally follows that the Act does not shield employees from 

discipline handed down for an unauthorized disclosure of such information.  The only reasonable 

construction of the language at issue is that it gives the Hotel authority to discipline employees 

who engage in behavior not protected by the Act. 

J. The Hotel Lawfully Limits The Distribution Of Literature, Pamphlets And 

Other Materials In Work Areas During Working Time. 

 

 The final rule challenged in the Complaint states: “The distribution of any literature, 

pamphlets or other materials in any work area of the property is prohibited.” [Jt. Ex. 4, at 6.]  

However, that rule follows long-standing Board precedent allowing employers to prohibit 

distribution in working areas. See, e.g., Times Publ’g Co., 231 NLRB 207, 207-08 (1977) (“The 

Board has consistently held that, pursuant to a valid rule, distribution may be prohibited from 

working areas because it can interfere with the employer’s interest in order and discipline at 

employee work stations.”); Stoddard-Quirk Mfg. Co., 138 NLRB 615, 620-21 (1962) (employers 

can prohibit distribution during working time and in working areas).  Indeed, rules are 

“presumed valid” where they “prohibit[] distribution in working areas only and do[] not restrict 

distribution in nonworking areas.” Beverly Enterprises-Hawaii, Inc., 326 NLRB 335, 335-36 

(1998); see also St. John’s Hosp., 222 NLRB at 1150 (“Rules prohibiting distribution of 

literature are presumed valid unless they extend . . . to nonworking areas.”). 

Here, the challenged restriction on distribution is limited to “work areas,” and there is no 

allegation that the policy was applied discriminatorily or extended to non-work areas. [Jt. Ex. 4, 

at 6.]  Accordingly, the Hotel’s rule is presumptively lawful. See, e.g., Beverly Enterprises-

Hawaii, Inc., 326 NLRB at 335-36; St. John’s Hosp., 222 NLRB at 1150.  Further, to the extent 

the CGC is claiming the phrase “any work area” is overbroad, this exact argument was rejected 
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by the Board in Beverly Enterprises-Hawaii, Inc., 326 NLRB at 335-36 (overturning the hearing 

officer’s conclusion that a rule prohibiting distribution in “any work area of the facility” was 

overbroad and reasoning that, by requiring the employer to provide “substantial justification” for 

the allegedly overbroad rule, “the hearing officer placed a burden on the Employer where no 

such burden exists under Board law”) (emphasis added). 

III. THE UNION WAIVED THE RIGHT TO CHALLENGE THE POLICIES 

CONTAINED IN THE HOTEL’S HANDBOOK. 

 

The Act requires employers and unions “to meet at reasonable times and confer in good 

faith with respect to wages, hours, and other terms and conditions of employment.” 29 U.S.C. § 

158(d).  Failure to comply with this requirement can result in a party waiving its right to bargain 

over changes to working conditions. See Metropolitan Edison Co. v. NLRB, 460 U.S. 693 (1983).  

“Waivers can occur in any of three ways: by express provision in the collective bargaining 

agreement, by the conduct of the parties (including past practices, bargaining history, and action 

or inaction), or by a combination of the two.” American Diamond Tool, Inc., 306 NLRB 570, 

570 (1992) (internal quotations omitted).  Further, a party’s failure to request bargaining after 

receiving timely notice of an action by the other can constitute a clear and unmistakable waiver 

of the duty to bargain. See id.; see also IMI South, LLC, 364 NLRB No. 97, slip op. at 3 (2016) 

(noting that inaction can constitute clear and unmistakable waiver); NLRB v. Island 

Typographers, Inc., 705 F.2d 44, 51 (2d Cir. 1983) (“[A] union cannot simply ignore its 

responsibility to initiate bargaining over subjects of concern.”). 

Here, the Union not only waived its own right to bargain over the policies at issue – it 

waived the right of the employees it represents to bargain over the policies.  The Supreme Court 

“long has recognized that a union may waive a member’s statutorily protected rights” and that 

such waivers are valid as long as they do not “impair the employees’ choice of their bargaining 
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representative.” Metropolitan Edison Co., 460 U.S. at 706.  A union’s ability to waive the 

statutory rights of the employees it represents is based on “the premise of fair representation.” 

NLRB v. Magnavox Co., 415 U.S. 322, 325 (1974).  As the employees’ chosen, designated 

bargaining representative, the Union had the authority to waive the employees’ Section 7 rights 

to challenge the policies in the Hotel’s handbook.  The Union did just that by ignoring the 

Hotel’s invitation to discuss the handbook prior to its dissemination. 

On June 8, 2016, the Hotel provided a copy of the employee handbook (containing the 

challenged policies) to the Union and invited the Union to discuss any “questions and concerns” 

it may have had regarding the handbook. [Jt. Ex. 8.]  Later that same day, the Hotel received 

confirmation that the Union had received and read the Hotel’s message. [Jt. Ex. 9.]  Although the 

Union was required to take affirmative action in order to preserve its right to object, see, e.g., 

Wpix, Inc., 299 NLRB 525, 526 (1990), it did not respond to the Hotel, nor did it seek to bargain 

over the now-challenged provisions. [Stipulation, at 5(k).]  Instead, the Union waited nearly two 

months to file its unfair labor practice charge, and only after Hotel employees had filed a 

decertification petition in Case 28-RD-181173. 

The Board’s reasoning and decision in Associated Milk Producers, 300 NLRB 561 

(1990) illustrates how the Board should treat the Union’s conduct as a clear and unmistakable 

waiver.  There, following the expiration of the collective bargaining agreement, the company 

sent a letter to the union stating that it would no longer make contributions to the employees’ 

pension fund. 300 NLRB at 562.  The union ignored the letter, and later filed an unfair labor 

practice charge after the change had been implemented. See id.  The Board dismissed the charge, 

holding that the union had waived its right to bargain over the company’s proposal by failing to 

respond to the letter and request bargaining. See id. at 563.  In particular, the Board explained: 
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An employer’s obligation, prior to making a change in the terms and conditions of 

employment, is to give notice of its planned change and afford a reasonable 

opportunity for bargaining.  If an employer meets its obligation and the union fails 

to request bargaining, the union will have waived its right to bargain over the 

matter in question. 

Id.  Furthermore, the Board criticized the union’s delegation of its responsibility to the Board’s 

enforcement arm, reasoning that “it was incumbent on the Union to request bargaining – not 

merely to protest or file an unfair labor practice charge” after the fact. Id. at 564. 

The facts in this case closely mirror those in Associated Milk Producers.  In fact, the 

conduct of the Union here is even more egregious because the Union waited nearly two months 

to file an unfair labor practice charge and only after Hotel employees had petitioned Region 28 

to hold a decertification election.  Despite its duty of representation, the Union ignored the 

Hotel’s invitation to discuss the handbook. [Jt. Exs. 8 and 9.]  The Board should hold the Union 

accountable for its inaction by rejecting its allegations and dismissing the Complaint in its 

entirety.  See American Diamond Tool, Inc., 306 NLRB at 571 (“In our view, the Union could 

not accept such unilateral conduct without challenge . . . and thereafter seek to assert a 

bargaining right merely by the filing of an unfair labor practice charge.”). 

CONCLUSION 

 For all of the above reasons, the Board should overturn Lutheran Heritage and adopt a 

balancing test when analyzing the legality of facially neutral work rules.  Under a balancing test, 

the Hotel’s legitimate business interests clearly outweigh any potential impact the challenged 

handbook provisions could have on Section 7 rights.  However, even when viewed under the 

Lutheran Heritage “reasonably construe” standard, the CGC cannot establish that a reasonable 

employee would construe the challenged provisions as unlawfully interfering with Section 7 

activity.  Because the CGC cannot meet its burden under either standard (and because the Union 
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waived its right to challenge the policies at issue), the Hotel respectfully requests that the Board 

dismiss the Complaint in its entirety. 

Dated this 26th day of September 2017. 

 

OGLETREE, DEAKINS, NASH, SMOAK & 

STEWART, P.C. 

 

 

      By  /s Thomas M. Stanek   

 Thomas M. Stanek 

 Mark G. Kisicki 
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 2415 East Camelback Road, Suite 800 

 Phoenix, Arizona 85016 

 602-778-3700 
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45 

 

ORIGINAL of the foregoing E-Filed  

this 26th day of September 2017, with: 

 

Office of the Executive Secretary 

National Labor Relations Board 

1099 14
th

 Street N.W. 

Washington, D.C. 20570 

 

 

COPIES of the foregoing sent vie E-Mail and U.S. Mail 

this 26th day of September 2017, to: 

 

Cornele A. Overstreet 

Regional Director 

National Labor Relations Board, Region 28 

2600 North Central Avenue, Suite 1400 

Phoenix, AZ 85004 

E-Mail: cornele.overstreet@nlrb.gov 

 

Kyler A. Schied 

Counsel for the General Counsel 

National Labor Relations Board, Region 28 

2600 North Central Avenue, Suite 1400 

Phoenix, AZ 85004 

E-Mail: kyler.scheid@nlrb.gov 

 

Kirill Penteshin 

General Counsel 

UNITE HERE, Local 631 

464 S. Lucas Ave., Suite 201 

Los Angeles, CA 90017 

E-Mail: kpenteshin@unitehere11.org 

 

Eric B. Meyers, Attorney at Law 

McCracken, Stemerman & Holsberry, LLP 

595 Market Street, Suite 800 

San Francisco, CA 94105 

E-Mail: ebm@msh.law 

 

 

/s Frankie Vandehei    

 

mailto:cornele.overstreet@nlrb.gov
mailto:kyler.scheid@nlrb.gov
mailto:kpenteshin@unitehere11.org
mailto:ebm@msh.law

